
Get To Work or  
Go To Jail: 
Workplace Rights 
Under Threat

Introduction
Federal, state, and local governments increasingly make, and carry 
out, a disturbing threat: get to work or go to jail. When resisting an 
employer’s terms can lead to imprisonment, employers gain a dangerous 
advantage. Workers under threat of incarceration for unemployment 
cannot afford to refuse a job, quit a job, or challenge their employers—
and they can even be forced to work for free. This report identifies 
how the criminal justice system endows employers with this power.

Criminal justice scholars and advocates have identified three phenomena 
at the intersection between employment and incarceration. These 
include (1) barriers to employment following run-ins with the criminal 
justice system, (2) prison labor, and (3) modern-day debtors’ 
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prisons, such as those in Ferguson, Missouri,1  which have gained 
increasing notoriety in recent years. This report examines a much 
less understood phenomenon, one we suggest carries drastic 
consequences for criminal justice reformers and labor advocates 
alike: what happens when the criminal justice system compels labor 
from unincarcerated workers and locks people into bad jobs?

This threat—work or jail—can be invoked in several ways. We focus 
on three distinct but related sources of legal authority that enable 
government to make this threat. First, probation and parole 
require participants to seek and maintain employment as part of a 
set of standard conditions. Probationers and parolees perceived to 
violate these conditions may be incarcerated instead of remaining 
free. Second, courts may demand that people work when they are 
too poor to pay criminal justice debts from the fines, fees, and 
restitution imposed by the criminal justice system. Finally, courts 
may likewise order parents that are too poor to pay child support 
to find and maintain jobs or face jail as a consequence. Criminal 
justice debt and child support obligations cannot be erased in 
bankruptcy, and those who can’t pay face incarceration. Debtors can 
be ordered to find a job, a second or third job, or a even a better-
paying job if their present income leaves them unable to pay.

Because little research exists on incarceration for failure to 
work, this report makes novel use of existing national survey 
datasets to produce new national estimates. Where possible, 

we provide estimates specific to California. We find:

1. The threat of jail is real.  
On any given day, roughly 9,000 people nationwide 
are incarcerated for violating a probation or parole 
requirement to hold a job. In major cities, 5% of all fathers 

are incarcerated for falling behind on child support.

2. These individuals are low-wage workers.  
Of those incarcerated solely for violating probation or parole 
requirements to pay court-ordered debts, two-thirds reported 
full-time work, earning on average less than $1,000 per month. 
Among fathers incarcerated for failing to pay child support, 95% 

worked in the previous year and 85% lived in or near poverty.
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3. Many are forced to work for free.  
In Los Angeles alone, 50,000 - 100,000 people each year 
must perform unpaid, court-ordered community service 
often to work off criminal justice debt. State and municipal 
governments and nonprofits get a stream of free labor from 

individuals who may have to work for hundreds of hours.

4. People of color bear the brunt of these threats.  
Black and Latino people comprise two-thirds of those 
incarcerated solely for violating probation or parole 
conditions related to employment or payment of debt. 
African Americans fathers comprise nearly 80% of those 
incarcerated by the child support enforcement system and are 

incarcerated at a rate ten times higher than other fathers.

These findings should cause criminal justice reformers to consider 
the implications of community service, work programs, and work 
requirements as alternatives to incarceration. When the alternative 
to incarceration is mandatory work, the alternative to debtors’ prison 
is debt peonage. So, too, should advocates of workers’ rights treat 
mass incarceration and criminal justice reform as labor issues.

We suggest the threat of incarceration tilts the balance 
of power even further towards employers and can 

undermine workers’ rights in the following four ways. 

1. Depressing labor standards.  
Workers face government pressure to lower their standards and 

to accept jobs with onerous or dangerous working conditions.

2. Suppressing worker voices. 
Workers who speak up for themselves or organize collectively 
encounter employers who can retaliate not merely by firing 

them, but by enlisting law enforcement to send them to jail.

3. Evading legal protections. 
Workers laboring under the threat of incarceration may be stripped 
of standard employment protections like the minimum wage, 
workers compensation, and the right to be free from discriminatory 
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practices—especially in unpaid, court-ordered community service.

4. Undermining or displacing other workers.  
Employers can replace existing workers with workers 
threatened with incarceration. This forces workers to accede 
to degraded working conditions or face losing their jobs.

The work-or-jail threat adds the weight of the criminal justice system 
to employers’ power, and turns the lack of good jobs into the basis for 
further policing, prosecution, and incarceration. Both effects amplify the 
racial stratification that plagues criminal justice and low-wage work alike.

The directive “get to work or go to jail” has received little attention 
from the perspective of workers’ rights. This report makes the 
first effort to grasp the scale of this problem and its effect on the 
workplace. In Section I, we explain the three sources of legal power 
for the government to threaten “get to work or go to jail.” We 
provide concrete examples, a rough sense of scale, and evidence 
of the stratification of this mandate by race and class. In Section 
II, we focus on how these threats can undermine the rights of all 

workers, regardless of whether they personally face these threats.

I. How the Law Threatens “Get 
To Work or Go To Jail” 

A . Probation and Parole

Probation and parole are major sources of directives to “get to work 
or go to jail”. Nearly 5 million Americans and 400,000 Californians 
are under one of these forms of supervision.2 Individuals in these 
programs are not confined to a prison or jail, but must obey a wide 
array of rules to remain free. If these rules are violated, probation or 
parole may be revoked and replaced with incarceration. Similar rules 
also apply in related forms of criminal justice supervision, including 
“diversion” programs,3 and all of these forms of supervision are 
increasingly offered as progressive alternatives to incarceration.

Conditions of criminal justice supervision almost always include 
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pursuing and maintaining employment,4 and workers can be 
imprisoned for refusing certain kinds of work, for quitting,5 and 
even for being fired.6 Conditions also frequently include paying 
down child support and criminal justice debt, and a failure to do so 
can be punished as a violation of probation or parole. As we explain 
below, these duties to pay are also regarded as duties to work.

Those under criminal justice supervision frequently go to 
jail or prison for failing to meet conditions related to work 
and debt. On any given day in the U.S., about 9,000 people are 
incarcerated for violating a probation or parole requirement 
to hold a job, and 32,000 are incarcerated for violating a 
requirement to pay down a debt.7 Given California’s share of the 
probation and parole population, several thousand Californians 
may be incarcerated each year for work-related violations.

Data strongly suggest that those incarcerated for violating work-
related conditions are unable to find adequate employment. 
For example, about half reported having a job in the month before 
incarceration, suggesting that they were being pressed to work 
more.8 Another quarter reported being unemployed while looking 
for work.9 Even among those incarcerated solely for nonpayment 
of court-ordered debt, two-thirds reported full-time work 
in the month before incarceration—but mostly with earnings 
below $1,000 per month.10 In other words, these are largely low-
income workers, and are neither people outside of the labor 
market nor those who have high incomes and yet refuse to pay.

Data also suggest stark racial disparities in enforcing these 
work conditions. Black and Latino inmates comprise three-fifths 
of all those incarcerated for probation or parole violations—and 
a shocking two-thirds of those incarcerated solely for violating 
conditions related to work (employment or payment of debt).11 
African Americans comprise 40% of all those incarcerated as 
probation/parole violators, yet nearly 70% of those incarcerated 
solely for failing to be employed. These disparities are consistent 
with research showing that racial bias is most extreme in 
circumstances that directly link racial stereotypes to work effort.12 

In conclusion, parole and probation condition freedom on a set 
of requirements that almost always include employment and 
paying criminal justice debt or child support. In practice, when 

About 9,000 people 
are incarcerated 
for violating a 
probation or parole 
requirement to hold 
a job, and 32,000 
are incarcerated 
for violating a 
requirement to 
pay down a debt.
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the work-or-jail threat is carried out, thousands are incarcerated 
for insufficient employment. Among them, the vast majority 
have been working, but these jobs are inadequate to satisfy 
these requirements. Additionally, a starkly disproportionate 
number of Black and Latino workers are impacted.

B. Criminal  Justice Debt

Any encounter with the criminal justice system can incur debt that 
creates a work-or-jail threat, and this can arise entirely outside 
probation or parole. Cash-strapped states have increasingly turned to 
“user fees” to fund their criminal justice systems, in addition to fines and 
restitution imposed by a judge as part of a criminal sentence. States now 
charge defendants for probation supervision, jail stays, and even the use 
of a constitutionally-required public defender.13 In 2014, the California 
legislature calculated more than $11 billion in uncollected court-ordered 
debt.14 Many low-level infractions, like traffic violations, are punished by 
high fines, surcharges and “penalty assessments,” which, when paid by 
defendants, are earmarked for state funds like the Court Construction 
Fund. California actually imposes an additional fee when you cannot 
pay your existing debt.15 More than 4 million California driver’s licenses 
have been suspended because of an inability to pay a traffic fine, 
limiting the ability to find work to pay those fines.16 “The result,” one 
academic report concludes, “is a system effectively designed to turn 
individuals with criminal convictions into permanent debtors.”17  

The Constitution forbids incarceration of those who are simply unable to 
pay, as opposed to those who can pay but willfully 
refuse. In practice, though, that rule provides little 
protection. Courts routinely fail to conduct the 
required assessment of ability to pay. But even 
resolving that failure may make little difference 
if courts conclude that “all nonpayment is willful 
because felons ‘can always go out and get a day 
job,’” as one corrections officer put it.18 Because 
failure to pay these court-ordered debts may be, 
and often is, punished with incarceration, criminal 
justice debt provides another tool to threaten 
the inadequately employed with imprisonment.

For debtors who cannot afford to pay directly, the 
court may order them to pay indirectly by providing 

flickr photo by insunlight https://flickr.com/photos/insunlight/1037277952 
shared under a Creative Commons (BY-NC-ND) license
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free labor through a mandatory “community service” program.19 
Failure to work—for free—can mean going to jail for having failed to 
“pay.” Thus, in a modern form of debt peonage, these workers’ debts 
become the basis for forcing them to choose between work or jail, and 
in exchange for their work, community-service workers receive not a 
dime in cash but only a reduction in their court-imposed debt. Even 
debt reduction sometimes is credited at less than the minimum wage 
per hour of work.20 Those not incarcerated may face the loss of a driver’s 
license, further undermining their ability to find and keep work.21

While very little data is available on court-ordered community 
service arising from criminal justice debt, we find that at least 
50,000, and probably over 100,000, residents of Los Angeles 
alone perform court-ordered community service each year.22 
Some debtors perform many hundreds of hours of unpaid labor, 
the equivalent of several months of full-time work. They work 
at a broad range of state and local government agencies and 
nonprofits, such as the Los Angeles County Department of Parks, 
County Probation Department, the California Department of 
Transportation, churches, social service providers, and others.23 

In conclusion, any run-in with the criminal justice system, even as 
minor as a traffic infraction, can result in a cycle of debt and the 
threat of incarceration. Criminal justice debt is on the rise. In many 
instances, courts order insolvent debtors to perform free labor in 
the form of community service. We explore in Section II the effect 
this threat, and its attendant (un)free labor, has on the workplace.

C. Child Suppor t Enforcement

As when one owes criminal justice debt, owing child support can 
trigger a pay-or-jail threat that becomes a work-or-jail threat. Child 
support orders tell a parent who does not have custody of a child to 
financially assist the custodial parent in supporting the child. When the 
custodial parent and child are poor enough to receive public assistance, 
child support is not paid directly to them; instead, the government 
typically seizes all or most of the payments to reimburse itself for the 
family’s benefits.24 This gives the government a financial interest in 
extracting payments, just as it does with criminal justice debt. California 
alone has well over a million non-custodial parents in its system,25 
and nearly one-quarter of its cases are in Los Angeles County.26 

At least 50,000, 
and probably over 
100,000, residents 
of  Los Angeles 
alone perform 
court-ordered 
community service 
each year. Some 
debtors perform 
many hundreds of  
hours of  unpaid 
labor, the equivalent 
of  several months 
of  full-time work. 
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As with criminal justice debt, nonpayment of child support obligations 
can lead to incarceration, either by holding the debtor in contempt 
of court or through direct criminal prosecution. This is a serious 
risk because many noncustodial parents face child support debts 
that far outstrip their ability to pay.27 Contrary to the stereotype 
of the “deadbeat,” these parents are just “deadbroke.”28 One 
study of California child support arrears found that over 80% of 
those in arrears had annual incomes below $20,000, and over 
60% had annual incomes below $10,000.29 Low-income obligors 
fall further and further behind because child support orders are 
set unrealistically high, often demanding payments over 50% 
of incomes that were already below the poverty line.30 And as 
with criminal justice debt, no bankruptcy relief is available. 

Pay-or-jail leads to work-or-jail because the law treats child 
support obligations as a duty to earn enough to pay. The California 
Supreme Court has concluded that child support debtors must 
“seek and accept available employment” or face jail time.31 In 
that 1998 decision, the trial judge jailed a father purely because 
he was unemployed. There was no specific job that he had quit 
or turned down, but the court decided that he “could get a job 
flipping hamburgers at McDonald’s [but] chose [] not to.”32 

Among parents who face any child support enforcement action, 
one in four is incarcerated.33  Even more strikingly, within the 
much broader population of all fathers in U.S. cities, we estimate 
that at least 5% face incarceration for child support at some 
point, including a remarkable 15% of all African American 
fathers.34  If California follows the national pattern, a back-of-the-
envelope estimate predicts that upwards of 100,000 Californians 
may face child support incarceration at some point.35  

Figures 1 and 2 illustrate that fathers incarcerated for child support 
are disproportionately Black and poor. Figure 1, “Race and Child 
Support Enforcement,” shows that while African American fathers 
are 41% of all non-custodial fathers, they comprise 78% of all fathers 
incarcerated as child support enforcement. Similarly, Figure 2, 
“Poverty and Child Support Enforcement,” shows that impoverished 
non-custodial fathers comprise 29% of all non-custodial fathers, but a 
stunning 85% of those incarcerated for failure to pay child support. 

Contrary to the 
stereotype of  the 
“deadbeat,” these 
parents are just 
“deadbroke”...
over 80% of  those 
in arrears had 
annual incomes 
below $20,000, 
and over 60% had 
annual incomes 
below $10,000.
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Like those incarcerated for failure to comply with work and debt-
related probation and parole requirements, these individuals are 
workers. The overwhelming majority, 95%, reported employment in 
the prior year.36  Inadequate employment—with wages too low and/
or hours too few—appear to prevent these fathers from being able to 
consistently pay. In other words, they are “deadbroke,” not “deadbeat.” 
These parents are most vulnerable to incarceration because most other 
enforcement tools—like garnishing wages or intercepting tax returns—
only work against those who have money but refuse to turn it over.

As with work and debt-related conditions of probation and parole, 
little research has thus far explored the extent of incarceration 
for nonpayment of childsupport.37 We have made novel use 
of an existing survey dataset to produce these new national 
estimates. Our findings indicate the threat of incarceration is not 
only real, but disproportionately impacts fathers of color.
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II. Dangers to Workers’ Rights

Clearly, even a very bad job is better than prison. The work-or-
jail threat makes bad or exploitative work more appealing by 
that comparison. Furthermore, that threat likely makes bad jobs 
worse by amplifying the vulnerability of workers, empowering 
their employers, placing a legal seal of approval on exploitative 
practices, and profoundly complicating worker solidarity. This 
section elaborates on some of the specific mechanisms by which 
this can happen, often by analogy to similar dynamics involving 
immigrant workers, welfare-to-work programs, and prison labor.

A. Depressing labor standards. Workers face government 
pressure to lower their standards and to accept jobs with 
onerous or dangerous working conditions.

In theory, someone ordered to pay cannot be incarcerated if he 
simply has no money, and someone ordered to work cannot be 
incarcerated if he simply cannot find a job. However, someone 
can be incarcerated if the court decides that he is not trying hard 
enough to find or keep a job, or is not working hard enough on 
the job. For instance, courts have punished workers for failing to 
change occupations,38 quit college,39 accept a 60-hour workweek,40 
or relocate across state lines,41 treating each of these examples as 
workers “choosing” not to earn enough income to pay child support.

This particular pressure to find employment can quickly and dramatically 
depress workplace standards and can cause workers to enter, or remain 
in, jobs with onerous or dangerous working conditions. Consider, 
for instance, someone who can find only jobs that pay illegally low 
wages. This reality is all-too-frequent in Los Angeles, where nearly 
one in three low-wage workers makes less than minimum wage.42 If a 
worker rejects a job that violates her basic rights, is she “voluntarily” 
or “involuntarily” unemployed? In the unemployment insurance 
system, workers have the right to refuse to undercut prevailing wages, 
replace strikers, or work for unlicensed employers.43 This protection 
lets workers remain eligible for benefits because they are considered 
“involuntarily unemployed.” In the work-or-jail context, where the 
stakes are losing physical freedom rather than losing income, similar 
protections are not in place. The question, then, is what degraded 
labor standards can workers be required to accept, and can the 
government prioritize payment of debt over workplace rights?

Courts have 
punished workers 
for failing to change 
occupations,  quit 
college, accept a 60-
hour workweek, or 
relocate across state 
lines, treating each 
of  these examples as 
workers “choosing” 
not to earn enough 
income to pay 
child support.
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Further, the power of probation and parole, child support enforcement, 
and criminal justice debt collection is often used to order un(der)
employed individuals to attend and participate in closely-monitored 
employment services. In principle, such programs can expand 
workers’ job opportunities by providing training, helping overcome 
barriers to employment, and offering other work supports.44 The 
federal child support enforcement agency touts such programs 
as “increasing the ability of unemployed noncustodial parents to 
get and keep a job” and thereby offering productive alternatives 
to punitive enforcement techniques.45 The same federal guidance, 
however, specifically endorses the appropriateness of incarceration for 
nonparticipation, in contrast to incarceration for mere nonpayment.46 

There is strong reason to suspect that these “services” often function 
primarily to lower expectations and channel workers into bad jobs.47 
That concern is amplified when an employment program cannot 
attract workers’ voluntary participation with the prospect of helping 
them find better jobs, but instead relies on threatening them with 
incarceration for nonparticipation. For instance, pending federal child 
support regulations advocate a “work first” approach that resembles 
the harshest kind of welfare-to-work program. They specifically reject 
“services to promote access to better jobs and careers” and instead 
endorse “rapid labor force attachment,”48 affirming programs that 
primarily intensify monitoring to push un(der)employed participants to 
search harder and less selectively and to accept any job on any terms. 
Unsurprisingly, one Texas program run on this model simultaneously 
increased the number of people working but decreased the earnings 
of those who worked.49 This monitored “work 
first” tack builds on longstanding techniques 
like California’s practice of issuing “seek work 
orders,” which require unemployed child support 
obligors to submit lists of at least five job 
applications every two weeks or face contempt 
proceedings that can lead to incarceration.50 

Reliance on these structured employment 
programs is growing, with support across the 
political spectrum. The Obama administration’s 
Office of Child Support Enforcement has been 
promoting child support work programs 
in 30 states, 15 of which had programs with 
over 400 participants, including several 

flickr photo by Ghenady https://flickr.com/photos/ghenady_azarov/5048561044 
shared under a Creative Commons (BY) license
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in California.51 Similar programs, with similar consequences for 
nonparticipation,52 may be imposed as a condition of probation 
or parole, and some have advocated a massive expansion in 
this direction.53  Growth in this direction in the criminal justice 
debt context would also be unsurprising,54 given the history of 
characterizing unpaid community service as a form of “work 
experience” in the context of “work first” welfare reform.55 

B. Suppressing Worker Voice. Workers who speak up for 
themselves or organize collectively face employers who 
can retaliate not merely by firing them but by enlisting law 
enforcement to send workers to jail.

[Judge to the employer:] Okay, I’ll make a deal 
with you, you take him back and I’ll add another 
weapon to your arsenal. If he doesn’t come to work 
when he is supposed to, doesn’t come to work 
on time . . . I’ll put him in jail, on your say so.

[Judge to the defendant:] Your employer is now on 
the team of people who are reporting to me. When he 
calls up and tells me that you are late, or that you’re not 
there, I’m going to send the cops out to arrest you.56 

This exchange from a court supervision program illustrates how 
a work-or-jail threat issued to a worker can empower employers. 
Any system of work requirements invites an accompanying system 
of surveillance. For unemployed workers, mandatory participation 
in structured job search or work programs includes monitoring for 
compliance with those programs. For employed workers, however, 
the criminal justice system is likely to rely on employers, deferring 
to their judgments about appropriate work commitment and 
discipline, essentially deputizing them as probation officers. 
In every instance of workplace friction or conflict, then, the 
balance of power is fundamentally tilted toward employers.

Employers have tremendous incentives to misuse this power to 
their advantage. The recent history of employer-based immigration 
enforcement communicates this fact vividly.57 There, the government 
empowers employers by relying on them to screen for work 
authorization status through the I-9 process. Employers can do this 

In every instance of  
workplace friction 
or conflict, then, the 
balance of  power is 
fundamentally  tilted 
toward employers.
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selectively and wield the threat to trigger immigration enforcement 
in a dispute.58 This dynamic likewise occurs in guestworker programs 
where workers face deportation if they lose their job. In both cases, 
the employer’s power to fire is multiplied by the government’s power 
to detain and deport. Scholars and immigrant worker advocates 
have documented at length how employers use this power to disrupt 
organizing, degrade working conditions, and depress wages.59

In the example above, imagine that the employer wants to get rid 
of the worker for protesting working conditions or organizing to 
improve them. The employer needs only to tell the judge that the 
worker was late, even if it’s false or merely a pretext for retaliation. 
In theory, the worker might protest his innocence or identify the 
employer’s manipulation, but can the worker be confident that 
truth will win out?  After all, the judge has already promised to 
rely on the employer’s narrative. For workers who already have 
been marked as untrustworthy by the criminal justice system and 
who can face racist stereotypes about work discipline, there is 
every reason to expect that authorities will give employers the 
benefit of the doubt and assume that workers are in the wrong.

C. Evading Legal Protections. Workers laboring under 
the threat of incarceration may be stripped of standard 
employment protections like the minimum wage, workers 
compensation, and the right to be free from discriminatory 
practices—especially in unpaid, court-ordered community 
service.

At a minimum, labor and employment laws theoretically protect workers 
from being forced to accept jobs that the law independently deems 
illegal, and to sanction employers who use their power to accomplish 
independently illegal purposes. Yet these protections are routinely 
circumvented. Consider the participation agreement that must be 
signed by some court-ordered community service workers in LA:

I understand that I am not an employee of the [agency] 
for which I will be performing unpaid community 
service. I further understand and agree that if I suffer any 
injury or illness arising out of, and/or in the course of, 
performing the community service, I will not be entitled 
to recover any workers’ compensation benefits.60 
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Not only are these workers forced to work or go to jail, they are not 
classified as employees and are compelled to work for free. Ordinarily, 
this would be a flagrant violation of minimum wage laws, but they are 
sidestepped by this arrangement’s claim that these workers have no legal 
rights as workers. This tactic also thwarts protections against workplace 
discrimination, retaliation for worker organizing, and workplace injury.

Reasonably, volunteers who donate their services generally are 
not protected by labor laws, but workers forced to do similar work 
or go to jail are very differently situated. Indeed, it is misleading 
to characterize the work as unpaid when it is done in exchange 
for cancelling a debt. Rather, it more closely resembles wage 
garnishment at the unconscionable rate of 100%.61 Courts have 
used similarly flexible definitions of compensation to find an 
employment relationship, and therefore employment protections, 
where nominally unpaid workfare workers received the financial 
benefit of continued public assistance in exchange for their work.62

Stripping workers of rights by declaring them not to be “employees” 
is a familiar pattern,63 one that has met with mixed success legally. 
Unpaid “community service” or “work experience” programs run 
by welfare-to-work agencies have long taken such a position but 
have been rebuffed in court.64 In contrast, courts almost uniformly 
exempt prison labor programs from employment protections, 
even when that work is explicitly paid an hourly wage.65 The 
issue has received negligible attention in the context of court-
ordered community service, but one federal judge recently found 
a program in New York to be exempt from employment law.66

Consider another example. In the United States, the most basic 
worker’s right is the right to quit, a right enshrined in the Constitution 
by the Thirteenth Amendment’s prohibition of involuntary servitude. 
Over the years, however, courts have invented exceptions for work 
ranging from military service to sailing a private commercial vessel.67 
One federal appeals court has likewise exempted forced labor in the 
context of the child support system, reasoning that it fulfills a duty 
“of vital importance to the community,” not least because it helps the 
government avoid providing public assistance to low-income children.68 
It is easy to imagine how this precedent might be extended to more 
conventional labor and employment law claims and to other contexts, 
especially those more directly linked to the criminal justice system.
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D. Disciplining or Displacing Other Workers. Employers 
can replace existing workers with workers threatened with 
incarceration. This forces workers to accede to degraded 
working conditions or face losing their jobs.

Allowing employers to degrade the working conditions of some workers 
inherently threatens all workers. The analogy to immigrant workers 
is again instructive: the power of employers to leverage workers’ 
unauthorized immigration status often translates into lower wages, 
slack safety standards, and stifled organizing for all workers.69 Employers 
can threaten to replace existing workers with more vulnerable ones, 
unsettling solidarity and organizing in mixed-status workplaces. 

This threat of replacement is especially pronounced in court-ordered 
community service,  where employers have access to a captive 
workforce that is excluded from employment protections. Clearly, 
making one person work for free means that an employer need 
not hire someone else to perform that labor. Unpaid welfare-to-
work programs similarly created a substitute workforce that state 
and local governments used to slash unionized public sector jobs.70 
The growing presence of a sprawling, uncompensated “community 
service” labor force allows employers, typically nonprofits or state 
and local governments, to either eliminate paid workers or avoid 
hiring them in the first place. It also provides leverage with which to 
push unions into concessions. And when one employer has access 
to free or cheap labor, it puts downward pressure on its competitors’ 
workers, a longstanding concern in prison labor programs.71

Welfare-to-work programs attempt to address these problems with 
rules against using unpaid labor to displace regular employees or 
perform unionized work.72 Likewise, guestworkers are permitted 
only in the context of labor shortages and are required to receive 
the prevailing wage, and strict restrictions apply to using prison 
labor to underbid firms with conventional workforces.73 No such 
protections exist for workers potentially replaced or undermined 
by court-ordered community service or by other forms of work 
compelled by the threats of incarceration discussed in this report.
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Conclusion: Directions for Future 
Research
In this report, we have presented three mechanisms by which the 
government compels people to work by threatening them with jail. 
Those mechanisms include probation and parole requirements, 
criminal justice debt, and child support. We find that the threat of 
jail is real, these individuals are workers, and people of color and 
poor people are dramatically disproportionately impacted.

This report is meant to raise a series of novel, urgent questions 
that future research must address. As criminal justice reformers 
seek alternatives to incarceration, it is essential to scrutinize 
those alternatives for new risks of exploitation or abuse. Those 
risks are high when the alternative to incarceration is mandatory 
work, especially in a low-wage labor market already plagued by 
unemployment, wage theft, job insecurity, and racial discrimination.

Similarly, advocates of workers’ rights should take interest in mass 
incarceration and the threat of imprisonment. We identify four 
possible effects on the workplace: (1) depressing labor standards, (2) 
suppressing workers’ voices, (3) evading legal protections, and (4) 
disciplining or displacing other workers. Available data, though limited, 
and analogous phenomena involving immigrant labor, prison labor, 
and welfare-to-work programs, suggest cause for serious concern.

Future empirical research should explore whether and to what 
degree these four effects occur. Legal and policy research should 
begin to consider what reforms might blunt any such effects.

Many of this report’s topics may involve unintended consequences 
of well-meaning efforts to reduce child poverty, roll back mass 
incarceration, and overcome the severe barriers to employment for 
formerly incarcerated or convicted people. But when forced labor 
has come to seem like an appealing solution, something has gone 
dramatically awry. We might instead try to imagine a different world 
that could make freedom, solidarity, and prosperity available to all. 
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